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FIEC input to the Construction Competitiveness Study

FINAL
FIEC is the European Construction Industry Federation, representing via its 34 national Member Federations in 29 countries (27 EU & EFTA, Croatia and Turkey) construction enterprises of all sizes, i.e. small and medium-sized enterprises as well as “global players”, carrying out all forms of building and civil engineering activities.
I. General comments:
FIEC welcomes the Commission’s study into the competitiveness of the construction industry as it will help pinpoint areas where improvement is still needed with regard to the 1997 Action Plan and where further action is needed to address new challenges. 
FIEC considers that an EU industrial policy for construction should focus on areas where it can bring real added value to the industry, in order to meet challenges facing society and to ensure a level playing field among all enterprises operating on the EU internal market, rather than simply seeking to address short-term issues such as the effects of the financial and economic crisis. Furthermore, additional measures are also necessary at national level.

II. What are the current key challenges for the construction industry?

1. Cyclical challenges:
· Economic and financial downturn → The current macro-economic situation has led to a scaling back of both private and public investment, as well as to a high level of redundancies in the construction sector (thereby exacerbating the existing skills shortage). 
According to FIEC’s 2009-2010 statistics, EU employment in construction fell by -8.3% in 2009 and a further decrease is expected in 2010. 
2. Structural challenges:
· “Energy efficiency” → This is understood here more specifically as the need to adapt the built environment to the threat of climate change by bringing down energy demand and consequently emissions of GHGs. 
Improving the energy efficiency of buildings is above all a question of demand, rather than supply. Indeed, even if further supply side improvements must be encouraged, new technologies and innovative solutions are already available to respond to most of the current needs in this field. What are most lacking are the necessary incentives (e.g. financial and/or fiscal support), to rapidly roll out these technologies throughout the European building stock, and without which, for example, a high number of home owners are not able to undertake the necessary deep energy renovations of their homes.
· Skills shortage → Both the high level of redundancies due to the financial and economic crisis and the rapid development of innovative construction products and techniques have led to a shortage of skilled workers in the construction sector and require solutions to firstly retain workers and secondly to further invest in training.
· Societal challenges → Demographic evolution concerning migration, ageing, and hence, mobility and accessibility needs requires an adapted built and infrastructure environment.

· New competitors within the EU market → The globalisation of the economy has led to a state of play where not only EU companies work in other Member States, but also third-country companies come and work on the EU market. It appears that, while the Internal Market guarantees a level-playing field between EU companies, EU legislation currently fails to protect the Internal Market against the risk of unfair competition from third country state-owned – or even private state-subsidised – companies.
3. Legislative climate:
· “Better regulation” principle → To be competitive, the construction sector requires an adequate legislative/regulatory environment. Rules should not be burdensome for companies but rather help them develop their activities. In this field, EU action should focus on areas where it has a real added value. In many cases, Member State involvement is necessary above all.
III. Recommendations for improving EU’s construction industry’s competitiveness
In order to address the various challenges mentioned above and enhance the competitiveness of the European construction industry, FIEC recommends the following measures:

1. Improving company practice along the supply chain:
a) By embracing new markets:
· Foster “sustainable construction” as a real market opportunity, by the systematic use of energy efficient and innovative products and technologies.
· Keep investing in R&D.
b) By fostering new management/trade practice:
· Promote partnership working (collaborative working).
· Encourage the adoption of the Life-Cycle Costing (LCC) approach.
· Improve on-site health and safety policies together with risk assessment and management.
· Invest in workforce training to develop skills.

· Exchange know-how and best practice throughout the sector.
2. Improving practice among public and private procurers:
a) By promoting innovative solutions:
· Systematically favour the “Most Economically Advantageous Tender” to the lowest price offer → This approach should be used systematically to award the contract, rather than only basing the award on the lowest price criterion. Only the former enables procurers to properly take into account the whole life-cycle cost of the building or infrastructure (from the design to the end of life of the asset), as well as those additional aspects, e.g. social or environmental aspects, which the directives allow. This is a key condition for more sustainable public procurement, especially in the context of the current economic crisis. By contrast, using the lowest price criterion can lead to the acceptance of abnormally low tenders, which do not guarantee the promotion of sustainability in public procurement.
· Systematically allow, and even encourage, the presentation of alternative offers ("variants") in order to promote innovative solutions → A company should be free to present an alternative offer, and not only in cases in which this is specifically permitted by the client which is the case in the current directives.
[In order to safeguard fair, transparent and non-discriminatory competition, the contracting entity needs to specify which (technical) minimum requirements all tenders will have to comply with. In addition, the entity needs to clarify how tenders exceeding these requirements will be evaluated.]
· Improve the training of public procurers dealing with construction contracts in order to better take into account “sustainable construction” whilst respecting the EU directives in force → Ensuring contracting authorities are sufficiently trained and competent is essential to guaranteeing the overall efficiency of public procurement. It is obviously the role of each Member State or contracting authority to ensure that projects are correctly prepared and civil servants involved in public procurement are competent enough to deal with the types of procedures they use. This is a key condition to ensuring the success and good quality of the projects.
· Systematically adopt a LCC approach → see paragraph on “Most Economically Advantageous Tender”.
· Encourage – through the financial and logistical support of projects – the exchange of know-how and best practice amongst construction enterprises.
b) By the strict respect of the rules:
· Ensure the strict respect of the confidentiality of offers → This is of particular importance when contractors present alternative offers, as well as in the special case of the competitive dialogue procedure. It is unacceptable that contractors’ ideas are cherry picked or stolen. In a market economy, no contractor can afford to invest in financial and human resources if the result is made available to competitors, which did not have these expenses to pay. Such improper practice discriminates and financially disadvantages inventive contractors, as well as discouraging them from participating in future calls for tenders organised by the same client. This restricts both the client’s choice and competition.
· Ensure the systematic rejection of Abnormally Low Tenders (ALTs) by setting up stricter mechanisms → In theory, setting the price of an offer is the responsibility of the contractor, independently of the cost estimate made by the client. In practice – and particular against the backdrop of the economic downturn, where resources are scarce – clients tend to put pressure on contractors, trying to award contracts to the lowest possible price. This phenomenon, which is accentuated by the fact that contracting authorities tend to award contracts according to the lowest price criterion only, rather than the “MEAT” criterion, does not provide “best value for money”, which should be a priority of contracting authorities, in particular during periods of economic downturn.
For this reason again, contracts should be awarded on the basis of the “MEAT” criterion.
Contracting authorities should also be obliged to systematically exclude all identified ALTs.
· Ensure the strict respect of payment periods → Irrespective of size, it is important for all con​struction enterprises that their clients – and in particular public clients, which have sufficient financial resources available and are supposed to show the right example – pay invoices in due time. The respect of fair payment period rules should then be ensured all along the payment chain. Especially during the current economic crisis, no construction enterprise can afford to receive late payment and be used as the equivalent of a cheap credit source, i. e. as a replacement bank, which would grant credit to the client only in return for paying an adequate fee.
FIEC therefore welcomes the recent Commission’s proposal to improve the provisions of Directive 2000/35/EC in order to prevent the delayed payment of invoices, but expresses major concerns regarding the outcome of the on-going negotiations at Parliament and Council level.
3. Fighting against unfair competition on the EU market from third-country state-owned enterprises or even private enterprises receiving state subsidies:

a) Public procurement / Internal Market:
· through the effective use of the applicable EU legislation, ensuring third country enterprises respect the same rules and conditions as EU enterprises;

· through stricter framing of Abnormally Low Tenders (ALTs) and verifiable checks of the reasons given for justifying these ALTs;

· through the amendment of Article 55 paragraph 3 in Directive 2004/18/EC, so as to turn the possibility for the contracting authority to reject an ALT based on illegal State aid into an obligation, as follows:
“Where a contracting authority establishes suspects that a tender is to be abnormally low because the tenderer has obtained State aid, the tender can has to be rejected on that ground alone only after consultation with the tenderer where the latter is unable to prove, within a sufficient time limit fixed by the contracting authority, that the aid in question was granted legally, i.e. respecting the principles laid down in EU competition law. Where the contracting authority rejects a tender in these circumstances, it shall inform the Commission of that fact”;
· through the implementation of strict EU and Member State anti-corruption rules;

· through controlling the non violation of Intellectual Property Rights;
b) State aid (competition):

· through a level playing field for state-owned or private state-subsidized companies and “classical” private companies;
· through the application of EU state aid rules also to third country companies, or through rules / mechanisms, which ensure that no third country enterprise benefits from third country state aid;

c) External trade:

· through the strict application of the reciprocity principle (see EU Strategy 2020 proposed by the EC: more “offensive” approach on external markets and more “defensive” approach on internal market);

· through promoting the accession of non-EU countries to GPA or FTA agreements;
d) Funding (EIB and structural funds):

· through adaptation of EU financing conditions for EIB and Structural/Regional Funds, in order to prevent the parallel use of EU and third country funds;

e) Social and environmental requirements:
· through the effective application of the EU social and environmental legislations.
4. Improving legislative/regulatory framework, financing conditions and fiscal environment:

a) By the promotion of innovative schemes:
· Set up fiscal policies and mechanisms to promote sustainable construction – namely the energy efficiency of buildings → A reduced level of VAT, applied on labour intensive services which encourage private owners to undertake maintenance, renovation and home improvement measures (e.g. better insulation) can ultimately have a significant and positive impact on the attractiveness and development of energy efficient investments.
In countries where home owners have difficulties in making the initial investment needed to undertake the retrofitting of their house, solutions such as long-term zero-rate loans or “pay as you save” schemes should be envisaged to help them meet the initial investment needed.
Morevoer, a study
 showed that avoidance of taxes and administrative burdens are the main drivers of undeclared work. By lowering VAT rates on specific services, there is an incentive for shifting activities from the “informal” or “underground” economy towards the “formal” one. This is particularly true in labour intensive services such as renovation works.
· Promote Public-Private Partnership schemes (PPPs) where they can bring a real added value and simplify the rules in order to help combine PPPs with EU funds → According to a recent methodology developed within FIEC, PPPs can be successful only if 5 steps are followed: the right choice of the project, the right choice of funding and risk sharing, the right procurement procedure, the choice of the right financial structure, good management over the life of the whole contract.
In this field, the “European PPP Expertise Center” (EPEC) has a major role to play towards both public and private stakeholders. At Commission level, the Secretariat-General should remain the body coordinating the various actions in this field and providing political input to the various Directorates-General.
· Improve insurance mechanisms for efficient environmentally-friendly products and services through specific guarantees.
· Facilitate the recognition of qualified enterprises.
b) By the full implementation of the “better regulation” principle:
· Avoid the multiplication of legal/regulatory technical constraints, which hinder innovation and sustainable construction projects, rather than stimulate them.

· Address national legislative fragmentation by providing adequate mutual information to businesses regarding the concerned applicable legislation (e.g. better implementation of “Posting” and “Services” directives), with the aim of increasing mobility within the Internal Market.

· Reduce administrative burdens for companies (in particular concerning cross-border activities).
· Reduce labour costs for companies (where the costs are not directly related to employed work).
� “Eurobaromètre” Survey for the 2nd quarter of 2007
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